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Honorable Stephen L. 8
State's Attorney
Masga¢ County

P. 0. Box 526 '
Metropolis, Illinaia 62960™\

bear Mr. Spomer: |
| I have Arof 2% Vherein you state:

2700 some o tha Circuit clexks in tha
Plaret Judicial Cireuit are charging fees
pursuant o Statute and Supreme Court nule
Pllows: Piling Pee $10.00, L

nd Mailing Pee when mailing is

in lieu of personal servise $2.25.
to that point is $13.25.

: “In some other counties of tha circuit the
clexks are making like eharqes an additional
c¢harge of $2,.00 pursuant to on 27.1(o) (2)
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of "AN ACT to revise the lav in relation to
clerks of courts'. (I1l. Rev. SBtat. 1977,

ch, 25, par. 27. 1(9) {2) ) 1In this instance the
‘total costs to a 11ke point is $15.25,

L B N ]

You ask for my' opinion as to which procefiure is correct.

In 1963 the Geoneral Assenbly amended the Civil
Practice Act (Ill. Rev, Stat. 1977, ch. 110, par. 1 et seq.)
to authorize the Supreme Court to establish rules for the
creation of simplified procedures for small claims., This was
part of a movement, which began in other parts of the county
to solve the problem of the potential litigant vhose claim
wasg so emall that any judgment he might receive would be
substantially diminished by attorneys’' fees and court costs.
In 1962, service by mail in small elaims cases was authoriced
by statute in several jurisdictions, (See, €.9., Deering's
California Civil Practice Act Amnot. § 117(e): 27 Minn. Stat.
Annot. § 491.03.) This simplified method for the service of
process was proposed for use in small claims cases in Illinois.

Section 2 of the Civil Practice Act (I1l. Rev. Stat.
1977, ch. 110, par. 2) provides: B
*(1) The Supreme Court of this State has

power to make rules of pleading, practice and
procedure for the cireuit, Appellate and Supreme




s
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ccnrta lementary to but not inconsistent with
isions of this Act, and to amend the same,
for the purpose of making thiz Act effective for
the convenient administration of {ustice; ana
othexwise simplifying Judicial pxoceauz-e.
power to wmake rules governing p!.ea praat:lce
and procedure in respect of small ¢
1ne1uding service of eds in eonnmum
therewith. Unlese othervise indicated by the
text, references in this act £ ml.ea are to
e mlea cf the mpmme Court. ,

. *® , , »
In a hote mtamed s.n &nith-ﬂuxd ulimia Annctated

statutm. M.bmrt Be Jemr. Jr, and phuup We 'mne axplained
the rat:ionale behind the placement of the ameadato:y language.

# *ﬁ'b

"o it was baliwed not onx.y that a aimpl.iﬂea
procedure for handling small claime was desirable
but that the desired simplicity and flexibility
would better be attained by rule of cfourt *rhe
added language was deliberately placed

the words ° lementary to but not 1neo tant
with the provisions of this Act' to make 1t clear
that the legislature contemplated procedure in
gmall claime cages would differ materially from the
procedure specified slaewhere in the civil Practice
Act and Supreme Court Rules for cthez cagses, ¢ & ¢

® * % «
(Baphasis in original.)

Supreme Court Rule 284 (I1}. Rev. Stat. 1977, ch.
110A, par. 284) expressly provides for service of process
in small claims cases and fixes the clerk's fee therefor.
It states in part:
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~ "Unless othexwise provided by eircuit ¢
rule, at the request of the plaintiff and | ieun
of personal service, service in small claims may
be made within the county as follows: ‘ -

(a) For each defendant to be served the
plaintiff shall pay to the clerk of the court a
mailing fee of §$2.25, and furnish to the elerk an
original and one copy of a summons containing an
affidavit setting forth the defendant's last known
mailing address, and a copy of the complaint in
additicn to the original. 7he original summons
ghall be retained by the clerk.

. () The clerk forthwith shall mail to the
defendant, at the address appearing in the
affidavit, the copy of the summone and complaint,
certified mail, return receipt requested, # ¢ &

XN | "

(Emphasis added.) |

Section 27.1(0) (2) of “AN ACT to revise the law in
‘relation to clerks of courts” (Ill. Rev. Stat. 1977, ch. 25,
par. 27.1{o) (2) provides:

"The fees of the Clerk of the Circuit Court
in all counties having a population of 1,000,000
inhabitants or less shall be paid in advance,
except as herein provided, and shall be as follows:
'K
(¢0) Mailing uofi.ge: and wWrits
(2) Por all writs or notices the Clerk
8 required to mail by certified or
registered mail, the fee will be $2
plus cost of postage, :
® %W : "

1f fees are charged under both section 27.1(0) (2)
and Supreme Court Rule 284, the claimant would be forced to
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pay a fee of $4.25 gvex and a _gqv___ the actual cast of postage.
| such an mwrpretati.on would hmm the pervarse effeat of

 imposing a.larger mailing fee for the small claims plaintiff
trying to effect service than for- an or&inazy' litigant trying
to mail a writ or = notice. This would conflict with the

_. Mu of the small claims procedure to keep costs low.

It should be clear that charges cannot be made under both

prwiaions.

'x‘hia leaves tlm questum whether tha fee imposed

| ﬁy.:’éuéfeme Court Rule 284 or section 27.1(0)(2) should be
 charged. As noted prwiousl‘y’-,- the small claimé procedure
.waa dwiqned tﬂ be materiany diffm:aat from other procedures,
1t 1s the only one in vhich the circuit is authorized to
gsexrve process by certified mail._ When the procedure was
. authorized in 1963, the only provision under which the circuit
cle::‘k 'aoiud, charge a fee fﬁr‘ -t‘aai‘}.ing was Rule 284. There

was no statute authorizing it. An argument could be made
_that the enactment of section 27.1(o) (2) was a limitation on
the Supreme Courfsauthority to make rules for small claims
‘under hhe civil practice Act, !wwwex. Y need not consideyx
such an axgument faz the 1eg£slature has created a special
prs.nc:lpla of atatutazy mstmion by which legislation
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which might limit or affect rules adopted in accordance

- with the Civil Practice Act must be interpreted. Section 4

of that Act provides, in part:
hd * B
No statute hereafter enacted shall be
construed to limit or affect the provisions

of this Act or the rules adopted in accordance

herewith, unless expressly declared to supersede

or take precedence of ées“{qnated provisions

thereof or designated rules adopted pursuant

thereto,*

Applying this principle, it must be noted that
gection 27.1(0) (2) does not specifically apply to small
claims cases; nor does it specifically apply to service of
process by mail. Public Act 79-1445, which amended the fee
scheule of circuit clerks, deleted a specific referemse to
charges for "each summons, writ or other process” served by
certified mail and substituted "all writs and notices".
while in one sense the service of process does provide notice,
the words "process” and "notice® are not synonymous. ES.‘I?.EE%
App. 74,

Since section 27,.1(c) (2) does not expresaly declare

that it supersedes or takes precedence over Rule 284, nor
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expressly makes itself applicable to the service of procesa
in emall claims cases, it may not be construed o as to limit
or affect Rule 284, -

It is, therefore, my opinion tiat circuit court
clerks should not impose the fee:sat out infueétiam:27.1(o)(2)
when they are reguested to effect service via certified mail
pursuant to Supreme Court Rule 284, | |

| " vexy truly yours,

ATTORNEY GENERAL




